AS TO THE ADM SSIBI LITY OF

Application No. 21090/ 92

i ntroduced on 15 October 1992

by Karl Eckart HElI Nz

agai nst the Contracting States party to the

Eur opean Patent Convention insofar as they are High
Contracting Parties to the European Convention on
Human Rights, i.e. Austria, Belgium Denmark,
France, Germany, Geece, Ireland, Italy,

Li echtenstei n, Luxenmbourg, Netherlands, Norway,
Portugal , Spain, Sweden, Switzerland and the United
Ki ngdom

The European Commi ssion of Human Rights sitting in private on
10 January 1994, the follow ng nenbers being present:
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M. . C. KRUGER, Secretary to the Conmission

Having regard to Article 25 of the Convention for the Protection of
Human Ri ghts and Fundanent al Freedorns;

Havi ng regard to the application introduced on 15 Qctober 1992 by
Karl Eckart HElI NZ agai nst Germany and regi stered on 16 Decenber 1992
under file No. 21090/ 92;

Having regard to the report provided for in Rule 47 of the Rules of
Procedure of the Conm ssion;

Havi ng del i ber at ed,;
Deci des as fol |l ows:
THE FACTS

The applicant is a Gernman citizen, born in 1937 and residing in



Bonn, Gernmany.

The facts of the present case, as submitted by the applicant, may
be sunmari sed as foll ows:

The applicant filed a European patent application with the European
Patent Office in Munich and paid the requested fees.

On 30 April 1992 the European Patent Office invited the applicant
to pay a renewal fee of 2.000 DM

The applicant requested an extension of tine for paynment, invoking
his difficult financial situation.

On 15 June 1992 the European Patent O fice infornmed the applicant
that, in accordance with Article 86 para. 2 of the European Patent
Convention, the renewal fee could be validly paid within six nonths of
the due date, provided that an additional fee was paid at the sane tine.
In his case the annual renewal fee anmounted to 2.000 DM and the
additional fee to 200 DM An extension of the time-limt was refused. The
European Patent Ofice referred to Article 86 para. 3 of the European
Pat ent Convention according to which:

"I'f the renewal fee and additional fee have not been paid in due
time the European patent application shall be deened to be
wi t hdrawn. The European Patent O fice al one shall be conpetent to
decide this."

COVPLAI NTS

The applicant considers that the Hi gh Contracting Parties to the
Eur opean Conventi on on Human Rights are responsible for a breach of his
property rights for having drawn up Article 86 of the European Patent
Convention. This provision, according to which a European patent
application shall be deened to be withdrawn if the renewal fees have not
been paid, constitutes, in his opinion, an expropriation contrary to
Article 1 of Protocol N 1.

THE LAW

The applicant conplains under Article 1 of Protocol N 1
(P1-1) that, in accordance with Article 86 para. 3 of the European Patent
Convention, his European patent application will be deened to be w thrawn
unl ess he pays the renewal and additional fees. According to himit is
i nconpatible with his right to the peaceful enjoynent of his possessions
that the Contracting States to the European Convention on Human Ri ghts
draw up a patent convention providing that property rights are
autonmatically abolished for non-paynent of certain fees.

Article 1 of Protocol N° 1 (Pl1-1) provides as follows:

"Every natural or legal person is entitled to the peacefu

enj oynment of his possessions. No one shall be deprived of his
possessi ons except in the public interest and subject to the
condi tions provided for by |aw and by the general principles of
i nternational |aw

The precedi ng paragraphs shall not, however, in any way inpair

the right of a State to enforce such laws as it deens necessary to
control the use of property in accordance with the general interest or
to secure the paynent of taxes or other contributions or



penalties.”

The Conmi ssion must first consider whether it is conpetent to
exam ne conpl ai nts about the decisions of other European institutions,
whose nenbership is in whole or in part conposed of Hi gh Contracting
Parties to the Convention. In this connection, it recalls its case-Ilaw
according to which it is not conpetent rati one personae to exam ne
proceedi ngs before or decisions of organs of the European Conmuniti es,
the latter not being a Party to the European Convention on Human Ri ghts
(see in particular N° 13258/87, M & Co. v. the Federal Republic of
Germany, Dec. 9.2.90, DR 64 pp. 138, 144). The Conmission finds that
this case-law al so applies to the European Patent O fice. The deci sions
taken by the European Patent O fice do not involve the exercise of
national jurisdiction within the meaning of Article 1 (Art. 1) of the
Conventi on.

The Conmi ssion notes that by drawi ng up the European Patent
Convention the Contracting States who are also H gh Contracting Parties
to the European Convention on Human Rights created a system of |aw common
to the Contracting States for the grant of European patents. The European
patent has, in each of the Contracting States for which it is granted,
the effect of and is subject to the same conditions as a national patent
granted by that State. To this extent these States have transferred their
powers in this area to the European Patent O fice.

It has to be observed in this context that the Convention does not
prohibit a High Contracting Party fromtransferring powers to
i nternational organisations. Nonetheless, the Conmission recalls that "if
a State contracts treaty obligations and subsequently concl udes anot her
i nternational agreerment which disables it fromperformng its obligations
under the first treaty it will be answerable for any resulting breach of
its obligations under the earlier treaty" (N 235/56, Dec. 10.6.58,
Year book 2 pp. 256, 300). Thus the transfer of such powers does not
necessarily exclude a State's responsibility under the Convention wth
regard to the exercise of those powers. O herw se the guarantees of the
Convention could wantonly be limted or excluded and thus be deprived of
their perenptory character.

The object and purpose of the Convention as an instrument for the
protection of individual human beings requires that its provisions be
interpreted and applied so as to nake its safegards practical and
effective (see Eur. Court H R, Soering judgment of 7 July 1989, Series
A n° 161, p. 34, para. 87). Therefore the transfer of powers to an
i nternational organisation is not inconpatible with the Convention
provided that within that organisation fundanmental rights will receive
an equi val ent protection (see the above-nentioned N°13258/87, D.R 64
p. 145).

The Conmi ssion notes that the European Patent Convention contains
detail ed provisions on substantive patent |aw covering patentability, the
persons entitled to apply, the term the rights and equival ence of a
Eur opean patent and patent applications, the application as an item of
property, the procedure for grants, opposition procedures etc.

The Conmi ssion al so notes various procedural safeguards contained
in the European Patent Convention. For exanple, Article 21 of that
Convention provides for an appeals procedure. Boards of appeal shall be
responsi ble for the exam nati on of appeals and, in accordance with
Article 22, an Enl arged Board of Appeal shall be responsible in
particular for deciding points of lawreferred to it by Boards of Appeal
These Boards are conposed of legally qualified menbers and technically



qualified nenbers. The nenbers are independent (Article 23).

In the circunstances of the present case, the Comm ssion
concludes that it is not conpetent to exam ne the applicant's conplaints
under Article 1 of Protocol N° 1 (P1-1) concerning the fees inposed by
t he European Patent O fice in his case.

It follows that the application is inconpatible ratione nateriae
wi th the provisions of the Convention and nust be rejected pursuant to
Article 27 para. 2 (Art. 27-2) of the Convention.

For these reasons, the Conmi ssion by a mgjority

DECLARES THE APPLI CATI ON | NADM SSI BLE.

Secretary to the Comm ssion Acting President of the Conmi ssion

(H C. KRUGER) (A S. rZUBUYUK)



