CONFIDENTIAL

Members of the Enlarged Board of Appeal
of the European Patent Office
c/o Secretariat Room 206
Munich, 8 December 2014

To the Representatives of the Delegations to the Administrative Council
of the European Patent Organisation

And
To the External Members of the Enlarged Board of Appeal

On 3 December 2014, a member of the Boards of Appeal was escorted out of
the Office by the Investigation Unit (0.6.1.1), a unit operating directly under
the responsibility of the President. As the other members of staff were
informed by Communiqué 64 on the Intranet on the same day, the President
has imposed a “house ban” on him. It appears from this communiqué that the
staff member is accused of having disseminated defamatory material.

A house ban may very well be considered as a de facto suspension, because
the Board member can no longer perform his duties.

The provisions under which the above action has been taken, namely the
Investigation Guidelines, do not - and cannot - provide a legal basis for such
actions. According to Part I, their purpose is to establish, in cases of possible
misconduct, the underlying facts on the basis of which the President can
come to a reasoned assessment regarding the initiation of disciplinary
proceedings.

Article 95 of Service Regulations provides that if an allegation of serious
misconduct is made against a permanent employee and if the misconduct
alleged is of its nature incompatible with his continuing in service, the
“appointing authority” may decide to suspend him forthwith.

The appointing authority for this purpose is the Administrative Council (Article
11 (3) EPC). The President may propose such a disciplinary measure to the
Administrative Council (Article 10(2)(h) EPC). It is however the Administrative
Council as the disciplinary authority who has to decide on it (Article 11(4)
EPC).

This specific distribution of roles is part of the concept of separation of powers
and the independence of the Board members as enshrined in Article 23 EPC.
However, in the present case, the President decided in lieu of the
Administrative Council, for which no provision appears to exist.



To this is added the fact that his computer was confiscated by the
investigation unit, which has given them access to possibly confidential
information regarding the preparation and deliberation of cases by the
member’s board, without proper, legally sound guarantees.

The undersigned members of the Enlarged Board of Appeal are deeply
concerned about this conduct which could affect the validity of the whole
proceedings if the results of the enquiry were in fact to lead to disciplinary
proceedings. They are aware that independence does not imply impunity.

The actions of the investigation unit on the orders of the President also
appear to be a clear challenge to the judicial independence of the Boards of
Appeal.

It is therefore urgently requested that the Administrative Council in its capacity
as appointing and disciplinary authority ensures the independence of the
Boards of Appeal, one of the pillars of the European patent system. What is
needed is a clear limitation on the executive power, as far as the Boards of
Appeal are concerned, in situations like the present, so as to avoid any
impression of undue influence on their judicial work, contrary to the
independence requirements of Article 6 of the European Convention on
Human Rights.

Yours sincerely,

The following undersigned members of the Enlarged Board of Appeal
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annex: Circular 342 with the Investigation Guidelines
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