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1. Preamble: The Iron Triangle

In project management there is alaw known as the Iron Triangle, which states that in delivering
any project, there are three points on a metaphorical triangle: time, cost and quality. In other
words: how fast can the project be done; how cheaply; and what is the quality of the thing being
delivered? Every project manager knows that there is always a trade-off: you can deliver two of
these things, but never all three.

For example, imagine your project is to examine patent applications. The goal is to reward (only)
those inventors with a (temporary) monopoly who have contributed to the state of the art by
disclosing a true innovation. Granting monopolies to inventions that do not meet this threshold
risks inhibiting the freedom of economic activity and jamming up the economy generally.

You can examine and grant patents cheaply and quickly, but they will be rubbish. You've
sacrificed quality. In essence, they would be no better than unexamined utility models, as | argued
earlier in my modest proposal.

Or you can examine patent applications quickly and with a high quality, but then you will need a
large number of examiners working promptly on each case, which will be very expensive for the
European Patent Organization and its users.

Or you can examine patent applications to a great quality and keep the costs down by limiting or
even reducing the number of examiners, but that means you have sacrificed speed. And an
unwanted side effect for applicants will be that they will have to wait very long for their “reward”
(the patent), but they will have to pay the EPO’ s considerable renewal fees every year nonethel ess.

That being said, it is unrealistic to expect from the EPO, or indeed any project manager, to deliver
the optimum in each dimension (e.g. atop quality patent within afew weeks and for free) to begin
with. However, this should not be taken as an excuse or areason for self-complacency. Striving for
the best possible patent quality is still agoal worth pursuing, and serious applicants will understand
that good quality will come with a price and time tag. Conversely, they will much less understand
or approve a policy that puts speed (output) on top of everything, because this will only result in
lower quality patents and a substantial fee rise, as happened in April of this year. For further
explanations, see here. Unfortunately, this seems to be the EPO’s current trajectory, at least when
managers talk turkey.
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2. What are the current Indicators and Numbers for measuring Patent
Quality?

Patent quality is notoriously difficult to measure, and comparing absolute numbers or scores of
different tests with each other will not be very informative. | would also argue that no single test
developed so far will provide a complete and accurate picture. Each methodology has its
limitations and drawbacks. That being said, let us look into some of the current numbers and
indicators in more depth.

On 08.03.2024, the EPO published a new Quality Dashboard and new “Key Performance
Indicators’ (KPI). One part of these KPI's is measured by the Directorate Quality Audit (DQA) on
the basis of a sample size of randomly selected 750 products, another reflects the rating of
periodical user satisfaction surveys on the EPO’ s search and examination products.

The EPO’s current internal figures show that, according to the DQA, 7.4% of grants were based on
an incorrect assessment of novelty and inventive step and 4.6% on an incorrect assessment of
added matter (it is possible that some products showed deficiencies in both dimensions). Y et 78%
of the EPO’s users rated the examination products as good or very good. Different metrics,
different “auditors’ — so | would think that these figures are hard to compare directly. For example,
the DQA also measured the quality of the EPO’ s search products and found more relevant prior art
in 3.7% of them. Whether the users factor in such a possibility in providing their marksis not clear
to me.

Y et another possibility to indirectly measure patent quality is by looking at what happens to patents
when they are properly challenged in opposition proceedings. In this regard, we owe agreat deal of
gratitude to Daniel X. Thomas, who has extensively researched this aspect, purely based the
outcome on published decisions of the Boards of Appeal (BA) of the EPO in opposition appeal
proceedings, which he has read and analyzed. Daniel published his first findings on the excellent
I[P Appify Blog in April, but kindly provided me with updated figures (status: 3.6.2024) and
permission to publish them here.

Taking as a benchmark published decisions from 1.1.-3.6.2024, Daniel Thomas looked at 551
decisions, of which 502 decided on the validity of the opposed patent. His results were as follows:

e Maintenance in amended form 182, i.e. 36,3%
e Revocationin full 242, i.e. 48,2%
¢ Rejection of the opposition 78, i.e. 15,5%

Daniel further observed that in 64,4% of the published decisions, the decision of the OD was set
aside by a BA. Thisaone is stunning, particularly in view of the fact that the Rules of Procedure
before the Boards of Appeal render it extremely difficult to introduce new facts (e.g. new prior art
or entirely new auxiliary requests) on appeal. Thus, at least in theory, the BA should “only” decide
on questions of law, which the first instance examiners are supposed to know as well. Even though
it would clearly be unrealistic to expect 100% convergence of first and second instance decisions, |
find it amazing that the Opposition Divisions seem to get it, at least statistically, much more wrong
than right.

In most cases, the BA are stricter than the Opposition Divisions. However, as Daniel correctly
noted, it is striking for the first quarter of 2024 that in 17 of 78 cases, i.e. 21.8.%, the rejection by
the BA was preceded by arevocation or maintenance in amended form by the Opposition Division.
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The main divergences between the decision of the OD and the decision of the BA were the
following (percentages are relative to the total number of OD decisions set aside by the BA):

¢ Maintenance in amended form to revocation of patent 31.3%
* Rejection of opposition to revocation of patent 17.5%
¢ Maintenance in amended form to maintenance in a different form 18.6%
¢ Regjection of the opposition to Maintenance in amended form 4.9%
¢ Revocation or Maintenance in amended form to rejection of oppo 15.5%
o Remittals for further prosecution 8.9%

A further and independent quality report was published end of 2023 by IP Quants, based on
published EPO data and a similar analysis as conducted by Daniel Thomas, but including a number
of further interesting aspects. The full report is downloadable as a pdf file here:
Qthena_Insights Report_3 2023 by ipQuants AG and | highly recommend it to read it in full. For
the purposes of this summary, though, it may suffice to reproduce IP Quants' Key Findings:

Key Findings:

— Increased Pending Workload: There has been a 7.54% rise in pending patent
applications at the EPO from 2018 to 2022, indicating an increased workload that
traditionally would require alarger number of examiners.

— Reduced Examiner Workforce: The number of EPO patent examiners has
decreased by 7% from 2018 to 2022, despite the rise in pending applications,
suggesting a more significant workload per examiner and potential challenges in
maintaining examination quality.

— Decreased Time to Decision: The time to grant for direct EP filings has been
reduced by approximately 10% from 2019 to 2022, hinting at a more rapid, perhaps
less thorough, examination process.

— Diminished Communication: A considerable proportion (48% in 2022) of granted
EP patent applications received no Article 94(3) EPC Official Communications,
reflecting an increase from 43% in 2013 and raising questions about the depth of
examination.

— Opposition Outcomes as a Quality Indicator: The high rate of successful
oppositions (72.9%) indicates that many EPO-granted patents do not withstand post-
grant challenges, with only 27.1% of cases maintaining the patent as granted.

3. How to evaluate the EPQO’s Patent Quality

L et us begin this chapter once more with 1P Quants' report, which concluded the following:

The data presented in this report substantiates the concerns about examination
quality and workload at the EPO, echoing the issues raised by both industry
stakeholders and the patent examiners themselves. The findings strongly suggest that
the EPO must recognize and address these challenges. We propose a collaborative
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approach where EPO management, patent examiners, and industry stakeholders
engage in open and constructive dialogue to recalibrate the examination process,
ensuring that the quality of patent examination is not compromised.

| share these conclusions and would like to add a few observations of my own. Firstly, while patent
quality is notoriously difficult to measure, this does not mean that one has to give up on this project
altogether. At the very least, it is possible to compare timelines, i.e. the answers to the same
guestions and results of the same tests over the past five or ten years.

Unfortunately, the EPO’ s own recent figures in the quality dashboard do not allow for such adirect
comparison, because it is not clear at all that the methodology used in the current audits is the same
as it was in the years from 2017-2021, for which we have official figures from the EPO. These
published figures show a decrease in the audited quality of grants from about 85% to about 75%.

The statistical data from opposition proceedings (first instance only!) reported in the 1PQuants
report range from 2018-2022 and can be summarized in the following graph (data taken from page
13 of the IPQuants report and replotted with regression lines).

The trend seems to suggest that oppositions are getting more and more successful (about 0.75% per
year), with “success’ being defined as the sum of total revocation and maintenance of the patent in
a limited form. This trend worries me (and should worry patent proprietors in general!),
particularly when remembering that | started my career in aworld where the statistical outcome in
the first instance was about a 1/3 mix (1/3 of maintenance in full; 1/3 maintenance in part; 1/3
revocation). Today, only about 25% of opposed patents survive even the first instance (and, as
Daniel Thomas has shown, see above) only about 10-15% survive two instances.
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Similarly, the reversal rates of decisions of the opposition divisions by the BA used to be about
50% around the year 2000. Now it is about 65%, see above.

All of these figures point to adownward trend in the quality of patents granted by the EPO over the
past decade and there is no end to thistrend in sight. To be fair, it is also theoretically possible that
opponents have gotten better in finding pertinent art and exploiting the Rules of Procedure of the
Boards of Appeal, or that the Boards have tacitly “raised the bar” for patentability, or that
“anything that can be invented has been invented” but | find it difficult to adduce any evidence for
such any of these hypotheses, and note that the latter quote has been — probably wrongly — ascribed
to Charles Holland Duell, who was Commissioner of the USPTO from 1898-1901. Therefore, |
find it plausible that at least part of these changes is attributable to a less efficient filter function of
the examination and opposition divisions, which also conforms with my own observations. At the
same time, the average time to grant for a direct EP filing has been reduced from 57.8 months to
52.5 months — see page 9 of the IPQuants report. Put in one schematic drawing, the situation has
developed like this:

The constructive critical voices from industry (IPQC) therefore have a point and are based on
verifiable facts and data. They deserve to be taken seriously. Imagine how much more quality and
how much more reduction of the time to grant would have been possible with the same ratio of
examiners/applications as in the past!

4. What does the EPO do, and what should they be doing?

As s clear from the above, the EPO management seems to be firmly determined to squeeze ever

Kluwer Patent Blog -5/8- 05.06.2024


https://en.wikipedia.org/wiki/Charles_Holland_Duell
https://patentblog.kluweriplaw.com/?attachment_id=24583

more efficiency out of their machinery. Alas, the machinery that is supposed to deliver more and
more products in shorter times is no magic mechanical or electrical engine but consists of ordinary
human beings, so-called patent examiners. It stands to reason that there is a certain natural limit of
how many “products’ an average examiner is able to deliver with acceptable quality per working

day.

Unfortunately, the EPO management does not seem to accept this simple truth or at least seems to
believe that nothing bad will happen if they turn the wheel even faster in the future. The following
slide that | received from an EPO source demonstrates this trend in an alarming manner:
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Not only does the EPO management not recruit more examiners to cope with the increasing
number of applications, it actually plans not to replace all examiners leaving the EPO in the next
couple of years.

On top of that, there will be the problem of who will train the incoming new examiners. The EPO’s
age pyramid has developed like this:
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February 2023: Depletion of the workforce
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It isentirely predictable what will happen in afew years' time, unless the EPO management finally
makes a U-turn with its recruitment policy. There is still a short window of opportunity where the
recruitment of new examiners could be reasonably handled by the existing experienced workforce.
But if this window is not used, the EPO will suffer a further significant loss of experience and
quality in the mid-term future.

5. The Happy End

Very fortunately, the Administrative Council (AC) of the EPO is fully aware of these
developments and the trends though its subsidiary body, the Technical and Operational Support
Committee (TOSC), which examines matters of quality in close detail and then presents them to
Council. This committee is composed of a 1:1 mixture of external experts and members of the EPO
and isinstructed to advise the AC completely independently of the EPO management.

The AC is aso perfectly aware that their role as the Office's supervisory body is to oversee the
successful execution of the EPO’s mission to deliver high-quality patents and efficient services that
foster innovation, competitiveness and economic growth. They appreciate that this is the key
mission of the EPO, rather than to be “ super-productive” in terms of the products per examiner, or
“super-profitable”’ to the benefit of the European Patent Organization and its the contracting states.

The AC also knows that the EPO management are solely accountable to them and take this
responsibility very seriously. For example, to ensure independence between the supervising body
and the body that they are supervising, they have instituted a strict separation of powers and have
now introduced conflict rules prohibiting its members from assuming senior management positions
at the EPO after leaving the AC.

Moreover, on the instruction of the AC, the EPO management has meanwhile also recognized that
the operation of its Standing Advisory Committee (SACEPO) working group on quality should be
substantially changed so as to give external members a true forum to express and discuss their
concerns with the responsible people at the EPO. As a result, the agendas of the meetings of this
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working group are now discussed and pre-agreed with its external members so as to make sure that
at least 30% of the timeis alocated to listening to users opinions and another 30% to an in depth-
discussion on what could be done to further improve the quality of the EPO’ s products.

In view of the above, the AC recently expressly welcomed being approached by a relevant group
of applicants (the IPQC) bringing concerns about patent quality to their attention. As one would
have expected, they took these as well as any other concerns about patent quality seriously and
swiftly decided to investigate them thoroughly in view of the importance of patent quality for the
EPO’s mission. Concerns about patent quality and constructive proposals for improving it are
generally viewed as an opportunity rather than a nuisance. Therefore, such groups of users are
usually also allowed — within the tight time constraints of an AC meeting — an opportunity to
present their views directly to the AC.

And the EPO, the AC and its users lived happily ever after.

You don’t quite believe this ending? Well... consider Exhibit A: Letter to IPQC from AC.
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